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On Januar y 18,  2005,  Kei t h Sel l en,  Di r ect or  of  t he Of f i ce 

of  Lawyer  Regul at i on ( OLR) ,  f i l ed a pet i t i on t o amend Supr eme 

Cour t  Rul e 22. 001 ( 3)  r el at i ng t o cost  assessment s i n t he l awyer  

r egul at i on syst em.   The St at e Bar  of  Wi sconsi n' s Boar d of  

Gover nor s ( Boar d)  opposed t he OLR' s pet i t i on and of f er ed an 

al t er nat e appr oach,  devel oped wi t h t he assi st ance of  Di r ect or  

Sel l en.   The Boar d pr oposed an appr oach by whi ch t he r ef er ee 

r evi ewi ng t he di sci pl i nar y pr oceedi ng woul d make r ecommendat i ons 

t o t he cour t  r egar di ng t he assessment  of  cost s.    

A publ i c hear i ng on t he mat t er  was conduct ed on November  

14,  2005.   Sever al  i ndi v i dual s par t i c i pat ed.   The cour t  t ook t he 

mat t er  under  advi sement  pendi ng t he r ecei pt  of  f ur t her  

i nf or mat i on,  i nc l udi ng t he r esul t s of  a Bench and Bar  Sur vey 

conduct ed by t he St at e Bar  of  Wi sconsi n,  whi ch i ncl uded 
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quest i ons r egar di ng t he al l ocat i on of  f ees and cost s i n l awyer  

di sci pl i nar y pr oceedi ngs.    

At  i t s  open admi ni st r at i ve conf er ence on Mar ch 7,  2006,  t he 

maj or i t y of  t he cour t  vot ed t o amend t he r ul es r el at i ng t o t he 

assessment  of  cost s i n l awyer  di sci pl i nar y pr oceedi ngs as set  

f or t h her ei n.   Ther ef or e,  

I T I S ORDERED t hat  t he pet i t i on t o amend SCR 22. 001 ( 3)  i s 

deni ed;   

I T I S FURTHER ORDERED t hat  a modi f i ed ver si on of  t he 

pr oposal  advanced by t he Boar d i s adopt ed ef f ect i ve Jul y 1,  

2006,  wher eby t he supr eme cour t  wi l l  exer ci se di scr et i on wi t h 

r espect  t o t he assessment  of  cost s usi ng cr i t er i a pr oposed by 

t he Boar d as set  f or t h her ei n;  

Section 1. 22. 24 ( 1m)  i s cr eat ed t o r ead:  

22. 24 ( 1m)  The cour t ' s  gener al  pol i cy i s t hat  upon a 

f i ndi ng of  mi sconduct  i t  i s  appr opr i at e t o i mpose al l  cost s,  

i ncl udi ng t he expenses of  counsel  f or  t he of f i ce of  l awyer  

r egul at i on,  upon t he r espondent .   I n cases i nvol v i ng 

ext r aor di nar y c i r cumst ances t he cour t  may,  i n t he exer ci se of  

i t s  di scr et i on,  r educe t he amount  of  cost s i mposed upon a 

r espondent .   I n exer ci s i ng i t s di scr et i on r egar di ng t he 

assessment  of  cost s,  t he cour t  wi l l  consi der  t he submi ssi ons of  

t he par t i es and al l  of  t he f ol l owi ng f act or s:  

( a)  The number  of  count s char ged,  cont est ed,  and pr oven.  

( b)  The nat ur e of  t he mi sconduct .  

( c)  The l evel  of  di sci pl i ne sought  by t he par t i es and 

r ecommended by t he r ef er ee.  
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( d)  The r espondent ' s cooper at i on wi t h t he di sci pl i nar y 

pr ocess.  

( e)  Pr i or  di sci pl i ne,  i f  any.  

( f )  Ot her  r el evant  c i r cumst ances.  

Section 2. SCR 22. 24 ( 2)  i s amended as f ol l ows:  

22. 24 ( 2)  I n seeki ng t he assessment  of  cost s by t he 

supr eme cour t ,  t he di r ect or  shal l  f i l e i n t he cour t  a st at ement  

of  cost s wi t hi n 20 days af t er  t he f i l i ng of  t he r ef er ee' s 

r epor t ,  or  a SCR 22. 12 or  22. 34( 10)  st i pul at i on,  t oget her  wi t h a 

r ecommendat i on t o t he cour t  r egar di ng t he cost s t o be assessed 

agai nst  t he r espondent .  pr ovi ded t hat  i f  I f  an appeal  of  t he 

r ef er ee' s r epor t  i s  f i l ed or  t he supr eme cour t  or der s br i ef s t o 

be f i l ed i n r esponse t o t he r ef er ee' s r epor t ,  t hea suppl ement al  

st at ement  of  cost s and r ecommendat i on r egar di ng t he assessment  

of  cost s shal l  be f i l ed wi t hi n 14 days af t er  t he appeal  i s  

assi gned f or  submi ssi on t o t he cour t  or  t he br i ef s or der ed by 

t he cour t  ar e f i l ed.   The r ecommendat i on shoul d expl ai n why t he 

par t i cul ar  amount  of  cost s i s bei ng sought .   Obj ect i on t o t hea 

st at ement  of  cost s [ whi ch may i ncl ude r el evant  suppor t i ng 

document at i on]  shal l  be f i l ed by mot i on wi t hi n 1021 days af t er  

ser vi ce of  t he st at ement  of  cost s.   The di r ect or  has t he bur den 

of  est abl i shi ng cost s t o be assessed.  A r espondent  who obj ect s 

t o a st at ement  of  cost s must  expl ai n,  wi t h speci f i c i t y,  t he 

r easons f or  t he obj ect i on and must  st at e what  he or  she 

consi der s t o be a r easonabl e amount  of  cost s.   The of f i ce of  

l awyer  r egul at i on may r epl y wi t hi n 11 days of  r ecei v i ng t he 

obj ect i on.   
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I T I S FURTHER ORDERED t hat  t hi s or der  shal l  appl y 

pr ospect i vel y t o di sci pl i nar y pr oceedi ngs,  medi cal  i ncapaci t y 

pr oceedi ngs,  or  r ei nst at ement  pr oceedi ngs f i l ed on or  af t er  Jul y  

1,  2006;  

I T I S FURTHER ORDERED t hat  unl ess t hi s or der  i s amended,  

t hese amendment s t o Supr eme Cour t  Rul e 22. 24 shal l  expi r e on 

December  31,  2008;  

I T I S FURTHER ORDERED t hat  not i ce of  t hi s amendment  t o t he 

supr eme cour t  r ul es be gi ven by a s i ngl e publ i cat i on of  a copy 

of  t hi s or der  i n t he of f i c i al  st at e newspaper  and i n an of f i c i al  

publ i cat i on of  t he St at e Bar  of  Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 1st  day of  May,  2006.  

 
BY THE COURT:  
 
 
 
Cor nel i a G.  Cl ar k 
Cl er k of  Supr eme Cour t  
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¶1 DAVI D T.  PROSSER,  J.    (dissenting).  For  many year s 

Supr eme Cour t  r ul es have aut hor i zed t he assessment  of  cost s 

agai nst  at t or neys i n di sci pl i nar y pr oceedi ngs.   See I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Konnor ,  2005 WI  37,  ¶45 n. 5,  

279 Wi s.  2d 284,  694 N. W. 2d 376 ( Abr ahamson,  C. J. ,  concur r i ng) .   

The cour t ' s  aut hor i t y i s pr esent l y embodi ed i n SCR 22. 24( 1) ,  

whi ch pr ovi des t hat  t he cour t  " may assess agai nst  t he r espondent  

[ at t or ney]  al l  or  a por t i on of  t he cost s of  a di sci pl i nar y 

pr oceedi ng i n whi ch mi sconduct  i s f ound. "    

¶2 The cour t ' s  pr act i ce i n r ecent  year s has been t o 

i mpose al l  cost s agai nst  t he r espondent  i f  any mi sconduct  i s 

f ound.   As a gener al  r ul e,  t he cour t  has been unwi l l i ng t o 

exer ci se i t s di scr et i on t o appor t i on cost s,  even when t he 

r espondent  pr evai l s i n di sput es about  some char ges,  t he l evel  of  

di sci pl i ne t o be i mposed,  or  some cont est ed pr ocedur al  mat t er .   

See Konnor ,  ¶¶93- 114 ( Pr osser ,  J. ,  concur r i ng i n par t ,  

di ssent i ng i n par t ) .    

¶3 The cour t ' s  unwi l l i ngness t o appor t i on cost s i n t hese 

ci r cumst ances has gener at ed cont r over sy.   The cr eat i on of  SCR 

22. 24( 1m)  and t he amendment  t o SCR 22. 24( 2)  ar e t he cour t ' s  

hal f - hear t ed r esponse t o t hi s cont r over sy.   These changes gi ve 

t he cour t  speci f i c  f act or s t o consi der  when i t  r ecei ves a 

r equest  f or  appor t i onment  of  cost s,  but  t hei r  appl i cat i on i s  

l i mi t ed t o " ext r aor di nar y c i r cumst ances. "  

¶4 I  di ssent  f r om t he changes f or  t wo r easons.   Fi r st ,  I  

bel i eve t hat  r ecommendat i ons f or  appor t i onment  shoul d be made by 

our  r ef er ees.   I n shor t ,  I  suppor t  t he pl an pr oposed by t he 
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St at e Bar  of  Wi sconsi n.   Second,  t he i nt r oduct i on of  

" ext r aor di nar y c i r cumst ances"  i nt o t he r ul e amount s t o not hi ng 

l ess t han t he r at i oni ng of  f ai r ness.   

¶5 I  hope I  am wr ong and t he exper i ence under  t he new 

r ul es wi l l  pr oduce a t r anspar ent ,  f ai r  at t or ney di sci pl i ne 

syst em.   Ti me wi l l  t el l .    

¶6 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and LOUI S B.  BUTLER j oi n t hi s di ssent .  
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¶7 LOUI S B.  BUTLER,  JR. ,  J.    (dissenting).  The cour t  

now f or mal l y adopt s a gener al  pol i cy t hat  upon a f i ndi ng of  

mi sconduct ,  i t  i s  appr opr i at e t o i mpose al l  cost s,  i ncl udi ng t he 

expenses of  counsel  f or  t he Of f i ce of  Lawyer  Regul at i on ( OLR) ,  

upon t he r espondent .   SCR 22. 24( 1m) .   Thi s pol i cy mer el y 

i mpl ement s what  has been t he past  pr act i ce of  t hi s cour t .   See,  

e. g. ,  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Pangman, 216 

Wi s.  2d 440,  460,  574 N. W. 2d 232 ( 1998) .   See al so,  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Kal al ,  2002 WI  45,  ¶33,  252 

Wi s.  2d 261,  278,  643 N. W. 2d 466;  and I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Johnson,  165 Wi s.  2d 14,  20,  477 N. W. 2d 54 

( 1991) .   Whi l e t he cour t  may,  i n i t s di scr et i on,  r educe t he 

amount  of  cost s i mposed upon t he r espondent  when " ext r aor di nar y 

c i r cumst ances"  ar e pr esent ,  and i ndeed has set  f or t h cr i t er i a t o 

be consi der ed i n t hat  r egar d, 1 I  f ear  t hat  t hi s r ul e goes t oo f ar  

i n memor i al i z i ng a pol i cy t hat  unnecessar i l y  l i mi t s our  

di scr et i on t o f ai r l y  and j ust l y deci de t he mat t er  bef or e us.   I  

t her ef or e r espect f ul l y di ssent  f r om t he i mpl ement at i on of  t hi s 

r ul e.  

¶8 To me,  i t  i s per f ect l y r easonabl e,  and i ndeed 

appr opr i at e,  t o assess f ul l  cost s agai nst  an at t or ney who has 

commi t t ed t he mi sconduct  t hat  l ed t o t he i mposi t i on of  t hose 

cost s.   When one does wr ong,  one shoul d be hel d account abl e.  

¶9 On t he ot her  hand,  i t  i s  f undament al l y unf ai r  t o 

assess t he cost s of  t he pr oceedi ngs agai nst  one who has done no 

wr ong.   We cer t ai nl y woul d not  hol d a cr i mi nal  def endant  

                                                 
1 SCR 22. 24( 1m) .  
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account abl e f or  of f enses he or  she di d not  commi t .   Nor  shoul d 

we expect  an at t or ney,  who has ever y r i ght  t o c l ear  hi s or  her  

name,  t o be r esponsi bl e f or  a pr osecut i on t hat  y i el ds no f r ui t .   

Our  syst em of  j ust i ce pr esumes i nnocence unt i l  gui l t  i s  pr oven.   

We shoul d adher e t o t hat  pr i nci pl e when i mposi ng at t or ney 

di sci pl i ne.  

¶10 As i s of t en t he case,  t he devi l  i s  i n t he det ai l s.   

At t or neys f r equent l y f ace mul t i pl e v i ol at i ons i n an OLR 

pr oceedi ng.   Many t i mes,  al l  count s ar e est abl i shed,  so t hat  no 

i ssue i s pr esent ed as t o how cost s shoul d be appor t i oned.   At  

t i mes,  an at t or ney i s c l ear ed of  al l  count s,  l eavi ng no i ssue 

r egar di ng cost s t he cour t  shoul d i mpose.   The pr obl em ar i ses 

wher e t he OLR pr oves some,  but  not  al l ,  of  t he char ges f aci ng an 

at t or ney.   The quest i on becomes one of  how cost s shoul d be 

appor t i oned.  

¶11 Thi s cour t  has adher ed t o t he gener al  pr act i ce t hat  i t  

r ej ect s obj ect i ons t o f ul l  assessment s of  cost s based on an 

appor t i onment  of  t he number  of  mi sconduct  al l egat i ons 

est abl i shed.   I  do not  ent i r el y di sagr ee wi t h t hat  pr act i ce.   I  

have pr evi ousl y  st at ed t hat  when one has commi t t ed r ul es 

v i ol at i ons t hat  ar e subst ant i al l y  r el at ed t o unpr oven 

al l egat i ons,  i t  i s  t he at t or ney' s mi sconduct  t hat  f or ces t he 

need f or  f ur t her  i nvest i gat i on.   Thus,  t he at t or ney shoul d be 

r esponsi bl e f or  al l  cost s associ at ed wi t h t he i nvest i gat i on,  

whet her  pr oven or  not .   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Pol i ch,  2005 WI  36,  279 Wi s.  2d 266,  694 N. W. 2d 367 

( But l er ,  J.  concur r i ng i n par t ,  di ssent i ng i n par t ) ,  and I n r e 



No.   05- 01. l bb 

 

3 
 

Di sci pl i nar y Pr oceedi ngs Agai nst  Backes,  2005 WI  59,  281 

Wi s.  2d 1,  697 N. W. 2d 49 ( But l er ,  J.  concur r i ng i n par t ,  

di ssent i ng i n par t ) .  

¶12 I  st r ongl y di sagr ee t hat  an at t or ney shoul d be hel d 

account abl e and r esponsi bl e f or  f ul l  cost s when t he at t or ney i s 

absol ved of  any mi sconduct  t hat  i s  whol l y unr el at ed t o ot her  

mi sconduct  t hat  was f ound.   For  exampl e,  i f  an at t or ney i s 

char ged wi t h 15 count s of  mi sconduct  r el at i ng t o f i ve c l i ent s,  

t hr ee count s per  c l i ent ,  but  OLR pr oves onl y one count  r el at i ng 

t o one cl i ent ,  i t  i s  now cour t  pol i cy under  t he new r ul e t hat  

t he at t or ney pay f ul l  cost s f or  al l  15 count s.   Whi l e I  

r ecogni ze and appr eci at e t he f act  t hat  t he r ul e now has 

est abl i shed cr i t er i a f or  t he exer ci se of  our  di scr et i on 

r egar di ng t he assessment  of  cost s,  our  exer ci se of  di scr et i on i s 

l i mi t ed t o cases i nvol v i ng " ext r aor di nar y c i r cumst ances. "   SCR 

22. 24( 1m) .   Thi s pol i cy i s backwar ds,  and pr esumes f aul t  i nst ead 

of  i nnocence.    

¶13 I  f ul l y  under st and why t hi s cour t  does not  want  t o 

pass t he cost s of  OLR pr oceedi ngs on t o t he f ul l  bar .   I n most  

cases,  I  agr ee wi t h t hat  sent i ment .   At t or neys who have done no 

wr ong shoul d not  have t o pay f or  t hose who commi t  mi sconduct .   

Yet ,  some at t or neys who appear  bef or e us i n di sci pl i nar y  

pr oceedi ngs have si mi l ar l y done no wr ong wi t h r espect  t o some of  

t hei r  c l i ent s,  and t hat  same sent i ment  shoul d appl y t o t hem. 2  A 
                                                 

2 When t hi s occur s,  i t  makes mor e sense t o spr ead t he cost s 
of  t he OLR pr osecut i ons among t he appr oxi mat el y  22, 000 member s 
of  t he st at e bar ,  r esul t i ng i n a mi ni scul e i ncr ease i n t he 
assessment  f or  each at t or ney,  t han t o i mpose l i t er al l y t housands 
of  dol l ar s upon a s i ngl e at t or ney.  
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pol i cy t hat  woul d seem t o make mor e sense,  assumi ng a pol i cy i s 

needed at  al l ,  i s  one t hat  woul d i mpose f ul l  cost s f or  al l  

char ges est abl i shed,  wi t h t hi s cour t  havi ng t he di scr et i on t o 

char ge addi t i onal  cost s f or  char ges t hat  wer e not  est abl i shed 

but  t hat  wer e subst ant i al l y  r el at ed t o mi sconduct  t hat  was 

pr oven.   Requi r i ng at t or neys t o pay f or  t he cost s of  al l  of  t he 

pr oceedi ngs,  when t hei r  conduct  does not  v i ol at e any r ul e or  

r el at e t o mi sconduct  t hat  has been est abl i shed,  i s s i mpl y wr ong.  

¶14 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .   I  

am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER and Just i ce 

PATI ENCE DRAKE ROGGENSACK j oi n t hi s opi ni on.              
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